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                    THE COURT OF THE J.M.F. C Nalbari, ASSAM. 

                       G. R. Case No. 913/2016 

                         U/s 447/506/325 I.P.C 

 

                                  STATE 

                                      -Vs- 

                                   Jamir Ali 

                                                   ……….Accused 

. 

 

PRESENT:   Smt. Z. Chaliha, A.J.S. 

                             Nalbari, Assam 

 

For the Prosecution: Mr H.Sarma, Learned A.P.P. 

For the Defence: 

Evidence recorded on: 8.12.16, 29.03.17, 24.04.17, 9.06.17, 18.08.17, 12.09.17. 

Argument heard on: 20.01.18 

Judgment delivered on: 13.02.18 

 

 

                                                    JUDGMENT 

 

1. The   prosecution case in brief is that the informant Suleman Ali lodged 

an ejahar with Solmara Police outpost under Nalbari P.S. on 21.06.2016 

alleging inter-alia that on the said date at around 10:30 a.m., when 

Kharshed Ali was chasing away the cattle of Jamir Ali from his paddy-

field, the accused person had assaulted and afflicted harm to Kharshed 

with a dao and thereafter fled from the place of occurrence. Hence the 

case. 

2. That on receipt of the ezahar at the O.P, G.D.E entry was made vide Gr 

No. 291 of 21.06.2016 and the same was forwarded to Belsor P.S. for 

registration and the case was registered as Belsor P.S case No. 135/16 
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u/s 447/506/326/34 I.P.C. On the basis of the ‘ejahar’, police started 

investigation and after completion of investigation finding prima facie 

materials against the accused person namely Jamir Ali, the police 

submitted the case in Charge-sheet U/s 447/506/325 of I.P.C. vide 

Charge-sheet no. 34/15 dated 31.12.15. 

3. That on submission of the charge-sheet it was accepted and 

cognizance was taken U/s. 447/506/325 I.P.C. by this court.  As the 

accused person was on police bail at the stage of investigation, 

summon was issued to him and on his appearance he was allowed to 

go on court bail to face the trial. 

4. That copy was furnished to the accused person and on finding prima 

facie materials of offence, particulars of offence and substance of 

accusations was framed against the accused person for offence u/s 

447/506/325IPC which was read over and explained to the accused 

person and he was asked whether he pleads guilty, to which he         

pleaded not guilty and claimed to be tried. 

5. That in the course of hearing, the prosecution side examined 7 nos. of 

witnesses. The prosecution side marked and exhibited 4 nos. of 

documents.  The accused was examined u/s 313 CrPC.  The defence 

case is of total denial and they declined to adduce any evidence. 

 

6. Points for determination :- 

 

I. Whether the accused person, on 21.06.16 at around 10:30 A.M. at 

village Pukhura under Belsor P.S., criminally trespassed into the 

property of the informant and thereby committed offence u/s 447 

I.P.C? 

II. Whether the accused person on the aforesaid date, time and place 

voluntarily caused grievous hurt to the informant and thereby 

committed offence u/s 325 I.P.C? 
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III. Whether the accused person on the aforesaid date, time and place 

criminally intimidated the informant and thereby committed offence u/s 

506 I.P.C? 

 

7. Discussion, Decision and Reasons thereof:- 

 

Heard arguments of both sides. Perused the Case Record. My findings 

are as follows: 

8. In the instant case the prosecution examined the informant Suleman 

Ali as Pw 1. Pw 1 deposed in his evidence that 6 months ago at around 

9:30 A.M, he saw Jamir Ali’s cows grazing at Kharshed Ali’s paddy-field 

and when Kharshed chased the cows away, Jamir Ali with a dao 

stabbed Kharshed Ali at the banks of the pond and thereafter Kharshed 

was taken to Solmara hospital and later on was shifted to Nalbari Civil 

Hospital. Pw 1 stated that he lodged the ejahar on the same date with 

Solmara P.S. The ejahar is exhibited as Ext 1, whereby the signature of 

the informant is exhibited as exhibit 1(1). 

Pw 1 in his cross revealed that he did not wrote the ejahar by himself 

and was written by one Pradip Dutta. 

9. Pw 2 – Fazal Ali deposed in his evidence that 6 – 7 months ago at 

around 9:30 A.M, Kharshed and Jamir entered into an argument and 

thereafter Jamir had hit Kharshed with a dao. Kharshed was then 

shifted to the hospital for his treatment as blood was oozing from his 

head. 

Pw 2 in his cross revealed that he does not remember the exact date 

and time of occurrence and that police have not recorded his 

statement. 

10. Pw 3 – Kharshed Ali deposed in his evidence that 7-8 months ago, at 

around 9:00 am, Jamir Ali’s cattle entered in his paddy field and when 

he tried to chase them away, Jamir along with his wife Safiya came 

after him and thereafter Jamir had hit Kharshed with a dao. On raising 
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hue and cry co-villagers gathered around the victim and took him to 

Nalbari hospital where he was admitted for 15 days. 

Pw 3 in his cross revealed that police had seized his blood stained 

clothes. 

11. Pw 4 – Jamir Ali deposed in his evidence that 8 – 9 months ago at 

around 9:00 am on hearing halla he went to Kharshed Ali’s paddy field 

where he saw Kharshed bleeding and as such took Kharshed to the 

hospital. Pw 4 in his cross revealed that police did not record his 

statement. 

12. Pw 5 who is the M.O. had examined Kharshed on 21.06.2016 and after 

examination he found the following – head injury, …………… fore arm 

and was advised C.T. scan. On receiving report ……….. he stated that 

the nature of injury was grievous and was caused by blunt object. He 

stated that the patient was admitted on 21.06.16 and was discharged 

on 27.06.16. He further stated that Ext 2 is the injury report, whereby 

Ext 2(1) is his signature. 

13. Pw 6 – Iyaz Ali went to say on the same lines as of Pw 1, Pw 2 and Pw 

4. 

14. Pw 7 - is the investigating officer and his evidence is of routine nature 

depicting the various stages of investigation. 

15. The learned counsel for the prosecution has submitted that the 

prosecution has been able to prove their case beyond any shadow of 

doubt. The   accused was named in the FIR; there was no delay in 

lodging the FIR. The injury report clearly proves the injuries caused on 

the victim. 

16. On the other hand the learned counsel for the defence submitted that 

the been falsely implicated in this case on account of enmity between 

the informant and the accused .It is contended that there are 

substantial contradictions in the evidence eye witness which create a 

serious doubt in their testimony. 

17. Counsel for the  accused  next contends that the story of the 

prosecution is unbelievable for the reason that the neither the  alleged 
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weapon of offence was not shown to the doctor for his opinion or was 

he questioned  as to whether the injuries on the victim could have 

been caused by such a weapon. He further submitted that there is 

conflict in the evidence of PW-1, PW-2 and PW-3 and the medical 

evidence placed on record. It has  has been pointed out that as per the 

evidence of all the  four  witnesses (PW-1, PW-2,PW-3 and PW 4 ) 

there were cut injuries on the body of the victim ie PW3 caused by dao 

however as per injury report there was only head injury and fracture of 

the left hand. Similarly all the four witnesses have testified that PW-3 

sustained dao injuries on his hand, whereas as per the injury report   

the victim did not sustain any cut injury on hand and had sustained 

only fracture of left hand.  PW 3 had stated that he had sustained dao 

injury, however, there is no such mention in the injury report. 

18. I have heard counsel for both the sides and carefully examined the 

evidence placed on record and duly considered the rival submissions 

made by counsel for the parties. It is extremely surprising to note that 

the weapon of offence was not seized by the investigating officer to 

show the same to the eye witnesses for identification as to whether the 

same was used in the commission of the offence nor any question was   

put to the doctor  in regard to his  opinion , as to whether the injuries 

could have been caused on Pw3  with the weapon with which it was 

allegedly caused. However, in my view the above factors alone cannot 

be a ground for acquittal of the accused  for the reason that it has 

been repeatedly held by the Apex Court that faulty investigation by 

itself cannot be a ground for acquittal. 

19. In the case of Allarakha K. Mansuri Vs. State of Gujarat reported at 

(2002) 3 SCC 57 it has been held as under: 

20. “ In the instant case the trial court relied upon certain aspects of the 

case as noticed earlier for passing an order of acquittal. Examined 

critically, none of the aforesaid circumstances or aspects can be held to 

be based upon legal evidence. Whether Exhibit 36 or Entry No.20/89 is 

the First Information Report would not change the nature of the 
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allegation made against the accused as no discrepancy is pointed out 

in the aforesaid entries. Entry No.20 is recorded on the basis of report 

received from the Hospital and Exhibit 36 is on the basis of statement 

of the complainant Ali Mohmed. In the absence of any discrepancy in 

the aforesaid two documents, the accused-appellant could not be 

acquitted. The two entries did not make the so-called two versions 

possible. The only inference of the two entries is that occurrence had 

taken place in which Abdul Karim Ali Mohmed had died and the 

appellant had inflicted injuries. Similarly the time of death in no way 

proves the appellant to be innocent. In presence of the ocular 

testimony of eye- witnesses that occurrence had taken place on 27th 

March, 1989 at about 7.30 p.m. in which the injuries found on the 

person of the deceased were caused by the appellant, the time of 

death of the deceased ascertained on the basis of opinion of the 

Doctor was in no way helpful to the appellant. We also find that the 

trial court had no reason to hold that the identity of the weapon of 

offence was doubtful or Mamudu @ Abdulla (PW9) was not the 

prosecution witness whose statement had been recorded under Section 

161 of the Code of Criminal Procedure. The defects in the investigation 

holding it to be shaky and creating doubts also appears to be the result 

of the imaginative thought of the trial court. Otherwise also defective 

investigation by itself cannot be made a ground for acquitting the 

accused" 

21. In the case Ganga Singh Vs. State of Madhya Pradesh (2013) 7 SCC 

278, it has been held as under: 

22. "We are also unable to accept the submission of Mr.Mehrotra 
that   the investigation by the police is shoddy and hasty and 
there are  

defects in the investigation and therefore benefit of doubt 
should be given to the appellant and he should be acquitted of 
the charge of rape. The settled position of law is that the prose-
cution is required to establish the guilt of the accused beyond 
reasonable doubt by adducing evidence. Hence, if the prosecu-
tion in a given case adduces evidence to establish the guilt of 
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the accused beyond reasonable doubt, the court cannot acquit 
the accused on the ground that there are some defects in the 
investigation, but if the defects in the investigation are such as 
to cast a reasonable doubt in the prosecution case, then of 
course the accused is entitled to acquittal because of such 
doubt. In the present case, as we have seen, the evidence of 
PW-5 as corroborated by the evidence of PW-2 and the FIR es-
tablish beyond reasonable doubt that the appellant has commit-
ted rape on PW-5 and thus the appellant is not entitled to ac-
quittal." 

23. Applying the law to the facts of this case would show that the   
injury was caused by dao; the victim, PW-3 as also the eye 
witnesses have named the accused in his statement, the ac-
cused has also been named in the FIR; there is no delay in re-
cording of the FIR; the evidence of PW- 1, PW-2, PW-3 and 
Pw4 corroborate in regard to the injury sustained by Pw3 and 
the role played by the accused in causing the injuries to the 
victim. The witnesses had clearly stated that the victim sus-
tained head injury and fracture of hand and the same is duly 
corroborated by the medical evidence. 

24. Another argument raised by counsel for the accused is that the evi-
dence of PW-1, PW-2 PW-3 cannot be relied upon, as there are mate-
rial contradictions in their testimonies. 

25. A careful analysis of the evidence of the four material witnesses, PW-1, 
PW-2, PW-3 and PW 4 would show that there is corroboration with re-
gard to the manner in which the accused caused injury to PW3 and the 
correct place of injury caused, i.e. head injury and fracture of left hand 
of PW3. All the witnesses had stated that on the relevant day the cattle 
of the accused had entered the paddy field of Pw3 and when he 
chased the same out of his field, the accused got agitated and at-
tacked PW3 with dao and caused cut injury on the head of PW3 along 
with fracture of his left hand .The above factors which have been nar-
rated are the core factors to the issue. Merely because    the said wit-
nesses in their statement before police under section 161 of the Code 
of Criminal procedure had not stated that accused assaulted PW3 with 
dao do not make their entire evidence doubtful. The learned counsel 
for the defence in both cross examination of the said witnesses and 
during his argument had laid stressed on the point that PW1, PW2, 
PW3 and PW4 in their statement before police had not stated that the 
weapon of offence with which the accused caused injuries to PW3 was 
a dao. It appears that the focus of the defence revolved entirely on the 
premise that the witnesses in their statement before police did not 
state the dao to be weapon of offence and did not raise any contention 
that against the fact that the accused person caused grievous hurt to 
the victim. 
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26. Again in his argument, the learned counsel had submitted that the said 
witnesses in their statement before police had stated that the accused 
person had assaulted the victim with bamboo lathi however in their ev-
idence had stated the weapon of offence to be dao. He submitted that 
this omission amounts to material contradiction and makes the evi-
dence of PW1, PW2, Pw3 and PW 4 doubtful. 

27. In terms of the explanation to Section 162 Cr.P.C. which deals with an 
omission to state a fact or circumstance in the statement referred to in 
sub-section (1), such omission may amount to contradiction if the 
same appears to be significant and otherwise relevant having regard to 
the context in which such omission occurs and whether there is any 
omission which amounts to contradiction in particular context shall be 
a question of fact. A bare reading of this explanation reveals that if a 
significant omission is made in a statement of a witness under Section 
161 Cr.P.C., the same may amount to contradiction and the question 
whether it so amounts is a question of fact in each case. (Sunil Kumar 
Sambhudayal Gupta v. State of Maharashtra [(2010) 13 SCC 657] and 
Subhash v. State of Haryana [(2011) 2 SCC 715]. 

28. It is a settled principle of law that the witness should be given a 
chance to explain contradiction or omission, if any, between his state-
ment before police and his testimony in court to draw a conclusion in 
regard to his truthfulness, he has to be confronted with the said 
statement in the manner provided under section 145 of the Evidence 
Act. 

29. In Bhagwan Singh v. The State of Punjab (1). Bose, J., describes the 
procedure to be followed to contradict a witness under s. 145 of the 
Evidence Act thus at p. 819: ".Resort to section 145would only be nec-
essary if the witness denies that he made the former statement. In 
that event, it would be necessary to prove that he did, and if the for-
mer statement was reduced to writing, then section 145 requires that 
his attention must be drawn to those parts which are to be used for 
contradiction.” 

30. Tahsildar Singh And Another vs The State Of Uttar Pradesh  1959 AIR 
1012, the Apex  observed : 

31. Contradict "according to the Oxford Dictionary means to affirm to the 
contrary. Section 145 of the Evidence Act indicates the manner in 
which contradiction is brought out. The cross-examining Counsel shall 
put the part or parts of the statement which affirms the contrary to 
what is stated in evidence. This indicates that there is something in 
writing which can be set against another statement made in evidence. 
If the statement before the police-officer-in the sense we have indicat-
ed-and the statement in the evidence before the Court are so incon-
sistent or irreconcilable with each other that both of them cannot co-
exist, it may be said that one contradicts the other. 

32. It is broadly contended that a statement includes all omissions which 
are material and are such as a witness is expected to say in the normal 
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course. This contention ignores the intention of the legislature ex-
pressed in s. 162 of the Code and the nature of the non-evidentiary 
value of such a statement, except for the limited purpose of contradic-
tion. Unrecorded statement is completely excluded. But recorded one is 
used for a specified purpose. The record of a statement, however per-
functory, is assumed to give a sufficient guarantee to the correctness 
of the statement made, but if words not recorded are brought in by 
some fiction, the object of the section would be defeated. By that pro-
cess, if a part of a statement is recorded, what was not stated could go 
in on the sly in the name of contradiction, whereas if the entire state-
ment was not recorded, it would be excluded By doing so, we would be 
circumventing the section by ignoring the only safeguard imposed by 
the legislature, viz., that the statement should have been recorded.” 

33. Section 145 of the Indian Evidence Act reads: Cross-examination as to 
previous statements in writing: A witness may be cross-examined as to 
previous statements made by him in writing or reduced into writing, 
and relevant to matters in question, without such writing being shown 
to him, or being proved ; but, if it is intended to contradict him by the 
writing, his attention must, before the writing can be proved, be called 
to those parts of it, which are to be used for the purpose of contradict-
ing him." 

34. The section analysed, gives the following result: (1) Witnesses can be 
cross-examined as to previous statements in writing or reduced into 
writing; (2) These writings need not be shown to the witnesses or 
proved beforehand;(3) But if the intention is to contradict them by the 
writings, then,(a) their attention must be drawn to those parts which 
are to be used for contradiction ; (b) This should be done before prov-
ing the writings. 

35. Now, in our case it appears that the defence did not contradict the 
witnesses as provided under section 145 evidence Act. No question 
was put to them in regard to said contradiction between the weapon of 
offence stated by them before police and in their testimonies before 
court. Therefore, no merit is found in the said argument of the defence 
counsel. 

36.  Another contention raised by the defence counsel is that if the victim 
was assaulted with a dao which is a sharp weapon how come the vic-
tim sustained fracture of his left hand. A dao is no doubt a sharp edged 
weapon but it is equally true that it has also got a blunt side and if one 
is hit by its blunt side then it is capable of causing fracture of bone.On 
careful scrutiny of the evidence of the victim it is revealed that he had 
elaborately narrated the details of the occurrence and had stated that 
the first dao blow hit him on his head and second dao blow fell on his 
hand as to save himself he had put his hands before his head. Further 
in his cross examination the victim reiterated that he was hit on his left 
hand with a dao by the accused person.  The mere fact  that there is 
no specific explanation on record as  to  whether   PW3  suffered inju-
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ries from the blunt side or the sharp side of the dao, would not vitiate 
the trial or the case of the prosecution in its entirety 

37. The defence counsel also submitted that PW3 used to make indecent 
gestures to the wife of the accused and she had objected to the same, 
he had falsely implicated her husband in the instant case. These claims 
of the accused would have been relevant considerations, provided the 
accused had examined his wife to substantiate the same. But surpris-
ingly apart from putting the said suggestion to the victim, there is 
nothing on record to show that PW3 carried ill feelings towards the ac-
cused to such an extent that he had made up a false case against him. 
Again, the law has always put the evidence of the injured witness on a 
higher pedestal. An injured witness is always accorded a special status 
as he is the sufferer himself and thus, it is unlikely  for such a person 
to state an incorrect version of the occurrence, or to involve anybody 
falsely. 

 

38. In Abdul Sayeed v State of Maharastra [(2010) 10 SCC 259,  the Apex  
Court held as under:  

39. " The question of the weight to be attached to the evidence of a 
witness that was himself injured in the course of the occurrence 
has been extensively discussed by this Court. Where a witness 
to the occurrence has himself been injured in the incident, the 
testimony of  such a witness is generally considered to be very 
reliable, as he is a witness that comes with a built-in guarantee 
of his presence at the scene of the crime and is unlikely to spare 
his actual assailant(s) in order to falsely implicate someone” 

40. In Jarnail Singh v. State of Punjab where the Hon’ble Supreme Court 
reiterated the special evidentiary status accorded to the testimony of 
an injured accused and relying on its earlier judgments held as under: 
(SCC pp. 726-27, paras 28-29) "28. Darshan Singh (PW 4) was an in-
jured witness. He had been examined by the doctor. His testimony 
could not be brushed aside lightly. He had given full details of the inci-
dent as he was present at the time when the assailants reached the 
tubewell.  

41. In Shivalingappa Kallayanappa v. State of Karnataka it was  has held 
that the deposition of the injured witness should be relied upon unless 
there are strong grounds for rejection of his evidence on the basis of 
major contradictions and discrepancies, for the reason that his pres-
ence on the scene stands established in case it is  proved that he suf-
fered the injury during the said incident. 

42. In State of U.P. v. Kishan Chanda similar view has been reiterated ob-
serving that the testimony of a stamped witness has its own relevance 
and efficacy. The fact that the witness sustained injuries at the time 
and place of occurrence, lends support to his testimony that he was 
present during the occurrence. In case the injured witness is subjected 
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to lengthy cross-examination and nothing can be elicited to discard his 
testimony, it should be relied upon. 

43. The law on the point can be summarised to the effect that the testi-
mony of the injured witness is accorded a special status in law.  

44. This is as a consequence of the fact that the injury to the witness is an 
inbuilt guarantee of his presence at the scene of the crime and be-
cause the witness will not want to let his actual assailant go unpun-
ished merely to falsely implicate a third party for the commission of the 
offence. Thus, the deposition of the injured witness should be relied 
upon unless there are strong grounds for rejection of his evidence on 
the basis of major contradictions and discrepancies therein."  

45.  

 

 

 

ORDER 

Hence considering the above discussions, the accused person Jamir Ali  is not found 

guilty  u/s ………………I.P.C  and    accordingly acquitted and set at liberty forthwith  - 

(i) The accused person’s bail-bond also stands cancelled after expiry of 

the appellate period. 

(ii) Seized articles, if any are to be disposed off as per Sec 452 Cr.Pc. 

(iii) Pronounced by me on this open Court, this 13th day of February , 2018  

under my hand and seal of this Court. 

 

Typed by me and corrected by me: 

 

Zubee Chaliha,J.M.F.C, Nalbari. 

 

 

IN THE COURT OF THE J.M.F. C Nalbari, ASSAM. 

G. R. Case No. 913/2016 

U/s 447/506/325 I.P.C 

 

STATE 

-Vs- 

Jamir Ali 
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……….Accused 

 

ANNEXURE :- 

1. PROSECUTION WITNESSES :- 
P.W 1 : Suleman Ali (Informant), 

P.W 2 : Fazal Ali, 

P.W 3 : Kharshed Ali, 

P.W 4 : Jamir Ali, 

P.W 5 : Dr. Doli Gogoi (M.O), 

P.W 6 : Iyaz Ali, 

P.W 7 : Akshed Ali (I.O) 

 

2. DEFENCE WITNESSES: 

NIL. 

3.  EXHIBITS (BY PROSECUTION SIDE): 

Ext 1: Ejahar, 

Ext 1(1) : Signature of Suleman Ali, 

Ext 2 : Injury Report, 

Ext 2(1) : Signature of M.O, 

Ext 3 : Sketch Map, 

Ext 3(1) : Signature of I.O, 

Ext 4 : Charge Sheet no. 88 of 16, 

Ext 4(1) : Signature of I.O, 

 

4.  EXHIBITS (BY DEFENCE SIDE): 

NIL. 

Typed by me and corrected by me:- 

 

Zubee Chaliha,J.M.F.C, Nalbari. 
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